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LA liable for abuse by foster carers

The Supreme Court, has 
decided that the Local 

Authority is legally liable for abuse 
carried out by the foster carers. 
This reverses the Court of Appeal 
decision referred to in the Winter 
2016 edition. 

The judgment is complex and 
considered not only the principles 
arising from previous case law 
in this country but also abroad 
where different approaches 
had been taken, for example, in 
Canada and New Zealand. The 
majority of the Judges saw the 
Local Authority as having very 
wide responsibilities to children in 
its care. It was impossible, as the 
court saw it, to draw a sharp line 
between this responsibility and 
the care of the foster carers whom 
the Local Authority had recruited 
and trained. The decision to place 
with those foster carers was that 
of the Local Authority and the 
child had no real input in that 
process.

Whilst the lower courts had 
focussed on the foster carers’ 
abilities to manage their own 
household and the day-to-day 
care of the children, the Supreme 
Court felt that the LA did “exercise 
a significant degree of control” 
over what the foster carers did 
and how they did it – for example 
through visits, placement reviews 
and legal powers allowing 
them to see the child at any 
time, remove them from that 
placement, require them to 
be medically examined, and  
making decisions about medical 
treatment and whether they could 
go on holidays and school trips.

The Supreme Court also noted 
(although stating that it was not 
the main reason for the judgment) 
that LAs are better placed to be 
able to pay compensation than 
foster carers. The Court did not 
agree that Local Authorities’ were 
likely to be deterred in placing 
children in foster care. The Court 
dismissed the concern that the 
floodgates might be exposed to 
more claims, saying that if there 
was a widespread problem of 
child abuse in foster care then 
there was “every reason why the 
law should expose how this has 
occurred”.

The Supreme Court agreed that 
abuse by foster carers was a 
different situation to abuse of 
children who have been placed 
with their natural parents by the 
Local Authority. 

The Judge disagreeing with 
the decision wondered about 
the danger of liability for family 
placements which by nature were 
more likely to go wrong than a 
foster placement; the court did 
not, however, decide on that 
specific point.

Conclusions

This decision will have far-
reaching consequences for Local 
Authorities – it means that even if 
foster carers have been properly 
checked, trained and monitored, 
the Local Authority is still liable 
to compensate for any abuse to 
children placed in their care. 

It emphasises the need for the 
most careful process possible 
in selection and monitoring of 
placements while also leaving the 
unfortunate Local Authority legally 
liable even if entirely blameless. 
The decision having been made in 
the highest court within England 
and Wales, it is unlikely that it will 
be reversed.
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